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the authorities will be found in Bennett's 6th edition of the author last cited, 
pp. 442-443, where the few authorities contra are also cited. 

It is also settled that though the sale be voidable as between the parties, by 
reason of the buyer's fraud, yet if title and possession have passed to the buyer, 
with the consent of the seller, the latter must rescind and reclaim the goods 
before they are transferred to an innocent buyer for value. This was established 
in Virginia in the well considered case of Old Dominion S. S. Ob. v. Burckhardt, 
31 Gratt. 664, followed (without citation) in Fischer v. Lee, 98 Va. 159. The 
authorities are collected and discussed in Bennett's note to Benjamin on Sales 
(6th ed. ) 446. It would seem, therefore, in the principal case, that even if the 
purchase by Langley & Co., from the defendant in error, had been fraudulent, 
the title of the University, a purchaser for value, could not have been affected, 
without proof of collusion or knowledge on the part of the latter. 



New Eivee Mineral Company v. Painter.* 

Supreme Court of Appeals: At Staunton. 

September 12, 1902. 

1. Pleading — Appearance — Waiver of defects. Appearing to an action even for 

the purpose of taking or accepting a continuance is a waiver of all defects 
in the service of the writ. 

2. Pleading — Declaration — Amendment — New case. If an amended declaration 

assert rights or, claims arising out of the same transaction, act, agreement 
or obligation as that upon which the original declaration is founded, it will 
not be regarded as for a new cause of action, however great may be the 
difference in the form of liability asserted in the two declarations. The 
two declarations are regarded as variations in the form of liability to meet 
the varying phases of the evidence as it may appear. 

3. Evidence — Maps. It is not error to allow a witness, who is not an engineer 

or surveyor, to introduce before the jury a sketch or map of the premises 
in controversy, where it is shown by the witness that he is well acquainted 
with the premises, and that the sketch is substantially correct. 

4. Evidence — Application of grant to subject-matter — Extrinsic evidence. Extrinsic 

evidence is admissible to identify granted premises, and to apply the grant 
to its proper subjec -matter. This is not a question of construction but of 
location, to be determined by the jury by the aid of such extrinsic evidence. 

5. Written Instruments — Construction by court — Instructions. The construc- 

tion of written instruments is for the court and not for the jury, but, in 
determining whether the court has improperly left such construction to the 
jury, the instructions given by the court must be read as a whole, and if 
it appears that the court did construe the instrument, and that the jury 
accepted and followed the court's construction, that is sufficient. 

* Reported by M. P. Burks, State Reporter. 
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6. Written Instruments — Construction — Specific enumeration followed by general 

words — Case at bar. The release of a party from all damages which the releasor 
has sustained or may sustain by reason of the use of the waters of a branch 
for washing ores, and in operating machinery, whether such damages arise 
from the pollution of the water of the branch, or from its detention or 
overflowing the lands of the releasor, or from the deposit of mud, sediment 
or other things thereon by said branch, or from any use of said branch, 
does not cover damages occasioned by pumping large volumes of water 
from other streams into said branch, thereby greatly increasing the volume 
of said branch, and causing deposits of large quantities of mud, sediment, 
etc., on releasor's land. The general words "or from any use of said 
branch" must be read in connection with the other provisions of said 
release, and will be restricted thereby. 

7. Excessive Verdict. — This court will not set aside an award of damages by 

a jury as excessive where it appears that a substantial injury has been 
inflicted upon the plaintiff, and the verdict of the jury is for a less amount 
than that fixed by any one of several witnesses who testified in favor of the 
plaintiff. 

Error to a judgment of the Hustings Court of the city of Rad- 
ford, rendered December 18, 1900, in an action of trespass on the 
the case wherein the defendant in error was the plaintiff, and the 
plaintiff in error was the defendant. Affirmed. 

The witness who made the map referred to in paragraph 3 of the 
syllabus was not a surveyor or engineer. He was a awyer. This 
suit was brought to the first June Rules, 1893. The premises 
alleged to have been injured are situated at Ivanhoe, and the wit- 
ness testified that he had lived at Ivanhoe from July, 1890, till 
January, 1896. ; that he was acquainted with the location of the 
furnace run by the New River Mineral Co., and with its buddies, 
and also with the location of the residence and storehouse of the 
defendant in error; that he lived during the period mentioned only 
a couple of hundred yards up the street from said store, and that 
the pencil sketch or map shown him was substantially correct as to 
location of buildings, streams, roads, etc. 

M. M. Caldwell and John C. Blair, for the plaintiff in error. 
J. G. Wysor and Longley & Jordan, for the defendant in error. 
Buchanan, J., delivered the opinion of the court. 

William M. Painter instituted his action of trespass on the case 
to recover damages for injuries to his property resulting from an 
overflow of water, sediment and mud thrown upon his premises by 
the New River Mineral Company. 
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I. The refusal of the court to quash the return of the sheriff 
upon the process issued upon the amended declaration is the first 
error assigned. Before the defendant made its motion to quash 
it had appeared and consented to a continuance of the case. Ob- 
jections which do not go to the substance of an action are treated 
as waived if not made when the occasion for them arises. It is a 
well established rule of practice that by appearing to the action 
the defendant waives all defects in the process and in the service 
thereof. The decisions go further and imply such a waiver from 
the defendant's taking or consenting to a continuance as fully as 
they do from his pleading to the action. The object of the writ is 
to apprise the defendant of the nature of the proceeding against 
him. His taking or agreeing to a continuance is evidence of his 
having made himself a party to the record and of his having re- 
cognized the case as in court. It is too late for him afterwards to 
say that he has not been regularly brought into court. Harvey v. 
Shipwith, 16 Gratt. 410, 414 -, 5 Eob. Pr. 101, 103. 

II. The defendant moved the court to strike out the amended 
declaration upon the ground that it made an entirely new case from 
that stated in the original declaration, in this, that it charged the 
defendant with doing an unlawful act, whilst the original declara- 
tion charged it with doing a lawful act negligently. Upon the 
court's overruling this motion, the defendant demurred to the 
amended declaration and each count thereof upon the same ground, 
which was also overruled. The action of the court both in over- 
ruling the motion to strike out, and in refusing to sustain the de- 
murrer, is assigned as error. 

If it were conceded that the case made by the original declaration 
was for damages resulting from the negligent doing of a lawful 
act, and that made by the amendment or amended declaration was 
for damages caused by the doing of the same act which was alleged 
to be unlawful, the rulings of the court both upon the motion to 
strike out and upon the demurrer were correct. 

Counsel have not cited, nor have we in our investigation found, 
any decision of this court which indicates what amendments of the 
declaration the court may allow after appearance; but there are 
many decisions upon the question in other jurisdictions. The rule 
generally prevailing seems to be that such amendments will be per- 
mitted as have for their object the trial and determination of the 
subject matter of the controversy upon which the action was 
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originally based, but amendments will not be allowed whicb bring 
into the case a new and substantive cause of action different from 
that declared on and different from that which the plaintiff in- 
tended to assert when he instituted his action. If the plaintiff in 
the amended declaration is attempting to assert rights and to en- 
force claims arising out of the same transaction, act, agreement or 
obligation, however great may be the difference in the form of lia- 
bility as contained in the amended from that stated in the original 
declaration, it will not be regarded as for a new cause of action. In 
such cases, the original and amended declarations and the count 
or counts in each are regarded as variations in the form of lia- 
bility to meet the possible scope and varying phases of the testi- 
mony, which is one of the very objects and purposes of adding 
several counts and of making amendments to a declaration. 
Snyder v. Harper, 24 W. Va. 206, 211 ; Smith v. Palmer, 6 Cush. 
513, 519 ; Yost v. Ely, 23 Pa. St. 327, 331. 

The injuries complained of in the original and in the amended 
declaration in this case were the same. The form of action was 
not changed. The amendment only varied the mode of demanding 
the same thing — that is, damages done the same property by the 
same causes. 

III. The plaintiff was permitted, over the defendant's objection, 
to introduce in evidence a pencil sketch or map of the injured 
premises, made by one of its witnesses who was not an engineer or 
surveyor, and examined him upon it. This is assigned as error. 
The witness testified that the sketch was substantially correct as 
to the location of the plaintiff's dwelling house and store, and the 
streams of water and street laid down upon it. The drawing, no 
doubt, enabled the jury better to understand the location of the 
damaged premises and the evidence of the witness. We are unable 
to see how its introduction and the witness' examination upon it 
could have injured the defendant, especially as it afterwards intro- 
duced a map of the premises by one of its witnesses, and examined 
him upon it. 

IV. There was no valid objection to the evidence of the plaintiff 
offered for the purpose of identifying the spring branch mentioned 
in the deed of November 8, 1884, made by the plaintiff and others 
io the defendant. There was some controversy as to the identity 
of the branch. Evidence aliunde is always admissible where there 
is a question as to the application of a grant to its proper subject 
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matter. It is not a question of construction, but of location. It 
is a question of fact to be determined by the jury by the aid of 
extrinsic evidence. Reusens v. Lawson, 91 Va. 226, 235. 

V. Another error assigned is the court's action in giving in- 
struction numbered one asked for by the plaintiff, and in refusing 
to give instructions three and four asked for by the defendant, and 
in giving in lieu thereof the instructions numbered five and six 
given by the court. 

The objection made to the plaintiff's instruction numbered one 
is, that it took the construction of the deed and agreement under 
which the defendant claimed from the court, and referred their 
interpretation to the jury. If this had been the only instruction 
given there would have been much force in the defendant's objec- 
tion, for no rule is better settled than that the construction of 
written contracts is for the court, and not for the jury. But in- 
structions five and six given by the court in lieu of instructions- 
numbered three and four offered by the defendant construed the 
said deed and agreement, and did not in fact leave there construc- 
tion to the jury, as the defendant contends. The jury by their 
verdict show that they accepted and followed the court's construc- 
tion of the deed and agreement, so that if any injury was donje the 
defendant in the construction of these papers it did not result from 
giving the plaintiff's instruction numbered one, but in giving the 
court's instructions numbered five and six in lieu of the defendant's 
instructions three and four. Did the court properly construe the 
deed and agreement? 

By the deed of November 8, 1884, the plaintiff and others 
granted to the defendant and its successors the perpetual right to 
the free and unobstructed use of the waters of a certain spring 
branch running through the plaintiff's property for the purpose of 
washing iron and other ores, and of operating such machinery as 
the defendant had already erected or might thereafter erect on the 
spring branch, and agreed and covenanted to release the defendant 
for all damages which the grantors or those claiming under them had 
sustained or might thereafter sustain by reason of the use of the waters 
of said branch by the defendant and its successors, for washing iron 
and other ores, and in operating machinery necessary for their 
manufacturing purposes, wither such damages arose from the 
pollution of the waters of the stream, or from its detention or over- 
flowing the lands of the grantors, or from the deposit of mud, or 
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sediment or other things thereon by said stream, or "from any use 
of said spring branch" by the grantee (defendant). 

By the agreement of June 25, 1891, the plaintiff and others, 
parties of the first part, agreed and convenanted with the defendant 
and the Lobdell Car Wheel Company, that they, the parties of the 
second part, should have the right to construct and lay troughs 
through certain lots for the purpose of carrying off the water, 
tailings and refuse material from the washers then erected, and to 
be thereafter erected, by the parties of the second part on the waters 
of the branch mentioned in the deed of November 8, 1884, for the 
purpose of washing iron and other ores. In consideration of this 
right to lay troughs through and over the lands of the plaintiff 
and others, parties of the first part, the parties of the second part 
agreed and bound themselves that the troughs should be of suffi- 
cient size and dimensions to carry off all the water, tailings and 
other waste material from the washers, and that the troughs should 
be kept open and unobstructed so as not to overflow and damage 
the lands of the parties of the first part any more than they were 
then liable to be overflowed and damaged by the waters of the 
spring branch. 

At the time this agreement was entered into the defendant had 
ascertained that the waters of the said spring branch were not 
sufficient to wash all the iron ores that it wished to wash, and it 
was preparing, or perhaps had already commenced, to pump water 
from two other streams, viz., New Eiver and Powder Mill Branch, 
to its washers located on the said spring branch, which increased 
greatly the flow of water from its washers, thus rendering it 
necessary to acquire the right from riparian land owners below to 
convey water over or through their lands unless, as the defendant 
claims, it had this right as to the plaintiff, at least, under the deed 
of November 8, 1884. The language relied on in that deed as 
giving the right in question is that which releases the defendant 
from all damages "from any use of said spring branch 7 ' by the de- 
fendant. If the language quoted, standing alone, be susceptible 
of the construction contended for by the defendant, it clearly has 
no such meaning when read, as it must be, in connection with the 
other provisions of the deed. The object of the deed as shown by 
its granting clause was to grant to the defendant the perpetual 
right to the free and unobstructed use of the waters of the spring 
branch for the purpose of washing iron and other ores, and of 
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operating such machinery as the defendant had then erected or 
might thereafter erect on that stream, and to release the defendant 
from all damages which the grantors therein had sustained or 
might thereafter sustain by reason of the use of the waters of the 
branch for the purposes for which they were granted. This is the 
clear meaning of the deed when read as a whole. If it had been 
the intention of the parties to the deed that the defendant was to 
have the right to pump water from other streams (one of them 
many times as large as the spring branch) to its washers, and that 
those added waters should find their outlet through the channel of, 
or over the land adjacent to, the branch, and that the grantors in 
the deed, the owners of such lands, were to release all claim for 
damages which might result to them from such extraordinary use 
of the stream, language better suited for such purpose would have 
been used than the expression relied on. Besides, if that were the 
intention and effect of the deed, the agreement of June 25, 1891, 
was wholly unnecessary as to the plaintiff. 

We are of opinion that the court properly construed the said 
deed and agreement in its instructions numbered five and six, and 
that the defendant was not prejudiced by the court's action in 
giving and refusing instructions. 

VI. The remaining assignment of error is to the action of the 
court in refusing to set aside the verdict of the jury because the 
damages found were excessive. 

The evidence tends to show that, within one year prior to the 
institution of the plaintiffs action, the quantity of ore washed was 
increased from less than one hundred tons in the dirt to more than 
one thousand tons; that the troughs erected under the agreement 
of June 25, 1891, failed to accomplish the purposes for which they 
were built, were filled with mud, overflowed and flooded the low 
ground upon which the plaintiff's store was standing, and in which 
he was conducting a mercantile business, seriously damaging the 
building, which had cost two thousand dollars or more, covering 
the public road in front of it with thick mud which rendered the 
approach to it from that direction disagreeable and at times diffi- 
cult; that two or more springs owned and controlled by the plain- 
tiff were flooded, and the water works by which the plaintiff sup- 
plied his dwelling house, store houses, and other buildings with 
water were greatly damaged, if not rendered useless, during much 
of that year. Five or more witnesses testified as to the damages 
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suffered by the plaintiff. They varied in their estimates. The 
lowest placed the damages at twenty-five hundred dollars, and the 
highest at five thousand dollars, or over. The jury fixed them at 
seventeen hundred dollars. The trial court approved the verdict, 
and we cannot say that it is not sustained by the evidence. 

We are of opinion that there is no error in the judgment com- 
plained of and that it should be affirmed. Affirmed. 

NOTE. — The question as to when an amendment is a continuation of the 
original cause of action, and therefore permissible, and to be treated as having 
relation back to the institution of the suit, and when not permissible, as an 
attempt to engraft a new and different cause of action upon the orginal plead- 
ings, has been dealt with in numerous cases in Virginia. We believe, however, 
that most of these — possibly all (we have made no recent examination of them, 
the subjoined list of authorities being taken from notes heretofore made) — were 
chancery causes, while the principal case was at law. But the same principle 
probably applies at law as in equity, on the question whether or not an amend- 
ment is germane to the original cause of action. 

The question is discussed in the following Virginia cases : Anthony v. Left- 
witch, 3 Band. 238 ; Stout v. Vause, 1 Bob. 169 ; Parrill v. McKinley, 9 Gratt. 1; 
Holland v. Trotter, 22 Gratt. 136; Belton r. Apperson, 26 Gratt. 207; Ewing v. 
Ferguson, 33 Gratt. 548; Hurt v. Jones, 75 Va. 341 ; Morrison v. Householder, 
79 Va. 627; Hanby v. Henritze, 85 Va. 177; Pettyjohn v. Burson (Va.), 22 S. E. 
508. 

In the case last cited President Keith stated the test to be, Whether the pro- 
posed amendment is to supply some mistake or omission " connected with the sub- 
stance of the case, but not forming the substance itself," or whether there is an 
abandonment of the entire case made by the original pleadings, and the asser- 
tion of a new and different case by amendment. 

The question of the effect of an amendment frequently arises in connection 
with the plea of the statute of limitations, where the period of limitation has 
not expired at the date of the institution of the suit, but expires before the 
amendment is made. This aspect of the subject is discussed editorially in 5 
Virginia Law Eegistjcb, 411, where numerous authorities are collected. See 
also note 50 Am. St. Eep. 737, and note 16 C. C. A. 508. 



FlTZPATRICK V. FlTZPATRICK AND OTHERS.* 

Supreme Court of Appeals: At Staunton. 
September 18, 1902. 
1. Gifts — Wife and children. A gift to a wife and children, without more, vests 
a joint estate in the wife and children, in equal portions. 

Appeal from a decree of the Circuit Court of Nelson county, 
rendered March 8, 1902, in a suit in chancery wherein the ap- 

* Reported by M. P. Burks, Stale Reporter. 



